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IN THE COURT OF THE CIVIL JUDGE AT UDALGURI 

  Present:  Mr. R Lal, AJS 

Title Suit No: 11 of 2013 

1. Mamani Das. 

2. Rajorshita Das. 

3. Bhairabi Das 

   Vs 

1. Reen Das. 

2. Rupam das. 

3. Ritom Das. 

4. Mukut Ch Das. 

5. Charu Prabha Baruah. 

6. Pabitra Pathak. 

7. Purnima Das. 

8. Pulokita Das. 

9. Malibika Pathak. 

10. Mallika Das. 

11. Pallika Das 

Date of Argument: 16.09.2015 & 21.09.15 

Date of Judgment: 21.09.2015 

Advocate for Plaintiff: M.C Narzary  

Advocate for Defendant: R. Singh & B Chetri 

Cases referred: 

 

      JUDGMENT: 

1. The case at hand was instituted on the basis of a plaint filed 

by three plaintiffs claiming partition of the scheduled property 

marked as Schedule A Schedule B and Schedule C. According 

to the plaintiffs, the three schedule property originally 
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belonged to Oti Ram Das who died about 30 years ago. His 

wife, so reads the plaint, Nirupama Das died in 1995.It is the 

case of the plaintiffs that thereafter, the ancestral property 

devolved to his sons. 

 

2. The case of the plaintiffs is that Oti Ram Das left behind 

three sons namely (i) Bolin Das (since deceased) (ii) Basanta 

Das (since deceased) and (iii) Mukut Chandra Das. The 

plaintiffs are the wife and children of Late Balin Das. Oti Ram 

Das also had seven daughters namely (iv) Charu Prabha 

Baruah (v) Pabitra Pathak (vi) Purnima Das (vii) Pulokita Das 

(ix) Malabika Pathak (x) Mallika Das and (xi) Pallika Das. 

They have been impleaded as defendants numbered 5 to 11 

and the plaintiffs have claimed that these defendants have no 

waived their right and have no right, interest or share in the 

scheduled property. 

 

3. Be that as it may, the eldest son of Oti Ram Das being Bolin 

Das died and is survived by defendants numbered 1,2 & 3 

being his wife and children. Defendant No. 4 Mukut Chandra 

Das is the youngest son of Late Oti Ram Das and the 

plaintiffs claim that the entire ancestral property has been 

occupied by these four defendants. 

 

4. It is the case of the plaintiffs that on the schedule A land 

located in Tangla town, there is one RCC house and one 

Assam Type House. According to the plaintiffs the land at 
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Tangla was initially mutated in the name of three sons 

including Basanta Das the predecessor in interest of the three 

plaintiffs. But the plaintiffs, so reads the plaint, has been 

deprived their right over the property and they have been 

driven out of the ancestral property. The plaint further reads 

that though a mel/bichar was organized on 26.05.2013, no 

solution could be arrived at. In that background, the three 

plaintiffs have demanded share of 12 lechas of land and 

portion of the houses standing on the property marked as 

Schedule A. Suffice it to also point out that the property 

marked at Schedule B and Schedule C are situated in Kamrup 

(district) and the plaintiffs have claimed 1/3rd share in these 

two properties also.  

 

5. In that background, the plaintiffs have prayed for a 

preliminary decree for partition of property marked in 

Schedules A B & C and has further prayed that a 

Commissioner be appointed to separate and partition the 

property by metes and bounds.  

 

6. On institution of the suit, summons was issued and served 

upon the 11 (eleven) defendants.  Be it pointed out that not 

only service through Court jarikarak and registered post was 

resorted to but even paper publication was directed to serve 

the summons upon the defendants. 
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7. Written Statement of Defence: Two sets of written 

statement of defence have been filed. Defendants numbered 

1, 2 & 3 filed a joint written statement. Defendant No. 4 filed 

a separate WS. Record discloses that the daughters of Late 

Oti Ram Das being defendants numbered 5 to 11 did not 

appear to contest the suit. The suit has proceeded ex-parte 

against them. 

 

8. Written Statement of defendants 1, 2 & 3: These three 

defendants have admitted that the scheduled property 

originally belonged to Oti Ram Das. They also admit that Oti 

Ram died long back and that his wife Nirupama Das is also 

dead. The case of these three defendants is that the 

schedule property belongs to all the 10 children of Oti Ram 

Das and not to only the three sons. In that background, 

these three defendants have asserted that the claim of 1/3rd 

of the property by the plaintiffs is not a correct depiction of 

the story of family property 

 

9. These defendants have taken another plea that plaintiff No.1 

executed an agreement with the defendants waiving her right 

over the property and thereafter received Rs 175,000/ as the 

consideration amount. In that view of the matter also, so 

contended these defendants, the plaintiffs have no right over 

the property. 
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10. Written Statement of defendant No.4: The defendant No.4 

has objected to the maintainability of the suit on the ground 

that property marked as Schedule B & Schedule C lie outside 

Udalguri and that this Court lacks the territorial jurisdiction to 

adjudicate over property not within this district. The 

defendant has pleaded that the seven daughters of Late Oti 

ram Das has equal share in the property and that in any view 

of the matter, the plaintiffs are not entitled to 1/3rd share.  

 

11. It is further pleaded by defendant No. 4 that the RCC house 

and the Assam Type House was constructed by Late Balin 

Das by spending his own money and that the plaintiffs 

cannot have any right over such self- constructed property of 

Late Balin Das.   

 

12. The written statement further goes to show that on 

11.11.2012 an agreement was reached between the plaintiffs 

and the defendants in terms of which the plaintiffs agreed to 

waive all their right in the ancestral property on a 

consideration amount of Rs 175,000/-(Rupees One lakh & 

Seventy Five Thousand) only. It is further asserted that 

thereafter on 13.03.2013, the defendant numbered 1, 2 & 3 

paid Rs 175,000/-(Rupees One lakh & Seventy Five 

Thousand) to the plaintiffs in presence of Ajoy Boro and 

Khanjan Kalita. In that background the defendant No.4 has 

asserted that plaintiffs have no right or share in the ancestral 

property.  
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13. On the basis of rival pleadings, the following issues were 

framed: 

 

(i) Whether the suit is maintainable in the present form? 

(ii) Whether the suit properties originally belonged to Late Oti 

Ram Das? And if so whether Oti Ram Das was the father 

in law of plaintiff No.1 and grand-father of defendant 

numbered 2 & 3? 

(iii) Whether after death of Oti Ram Das, the suit properties 

described in Schedule A B & C of the plaint remained un-

divided between his legal heirs? Whether the plaintiffs and 

defendants numbered 1 to 4 are entitled as heirs to hold 

the scheduled property? 

(iv) Whether the plaintiffs are entitled to have share in the suit 

land as heirs of Late Oti Ram Das by partition and if so 

what should be their share? 

(v) To what relief(s) the plaintiffs are entitled to?   

 

14. DECISION AND THE REASONS THEREFOR: I have 

heard Mr. Narzari and Mr. Chetri the learned counsels for the 

rival parties. I have considered the pleadings and the evidence 

on record. Before I initiate the discussion issue-wise I would 

point out that from an analysis of the pleadings and from the 

trend of the cross examination of witnesses the following facts 

are undisputed: 
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a. The property originally belonged to Oti Ram Das. The 

schedule property is ancestral. The parties are Hindu.  

 

b. Oti Ram Das and his wife Nirupama Das is dead. They left 

behind three sons and seven daughters. 

 

c. None of the seven daughters appeared to contest this suit 

though summon was served upon them. The plaintiffs have 

contended that the seven daughters being married have no 

share in the suit property. Inspite of receipt of the 

notice/summons their non-appearance lead to an inference 

that they have no claim or interest in the schedule property.  

 

d. In this context, the four contesting defendant appears to 

share the same position as the plaintiffs. Though the 

defendants claimed in their pleading that the 7 daughters 

also enjoy share in the property, DW1 Mukut Ch Das while 

under cross examination admitted that his sisters did not 

wanted to contest this suit. He also conceded that only the 

name of three (3) brothers was only entered into the namjari 

record. DW3 Ritam Das has been more categorical and 

answered that the entire property at Tangla after the death 

of Oti Ram Das (and Nirupama Das), fell in the shareof the 

three sons.    
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15. These are un-disputed facts. They are material to the 

adjudication of the present case and hence in the above 

backdrop, let me now initiate the discussion issue –wise 

 

16. Issue No.I: The plaintiffs have asked for partition of three 

(3) different properties. Two (2) of these properties are 

situated at Amingaon in Kamrup (Rural) district. It is my 

considered opinion that I have no territorial jurisdiction to deal 

with those two properties in a suit for partition.  

 

17. The general rule is that in a suit for partition, the plaintiffs 

must list the entire ancestral property and not a portion of the 

ancestral property. This concept is termed hotchpot of 

property. But this concept has some exceptions. One of such 

exception is when a portion of property is situated outside the 

territorial jurisdiction.  

 

18. In this context, I would like to refer to two decisions of 

Hon’ble Calcutta High Court. In Mahadev Missir Vs Bashudev 

Missir AIR 1981 Cal 9 the Calcutta High Court has held that 

where ancestral property falls in two or more district, separate 

partition suit would lie. In Sunil Baran Chowdhury Vs Anath 

Bandhu Chowdhury (2006) 0 Supreme (Cal) 111 the Hon’ble 

Calcutta High Court has relied upon an authoritative text on 

the subject: Mitra’s Co-ownership & Partition (8th 

addition). The author has observed that there are 

circumstances when some property can be left out of the 
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hotchpot in partition suit. It has been specifically observed that 

where some portion of ancestral property falls in different 

district, separate suit for partition of land of each district has to 

be brought. The Calcutta High Court relying upon the Mitra’s 

Book held that when the property outside is in two territorial 

jurisdiction, two different suit would lie.  

 

19. It thus stand decided, that I have no territorial jurisdiction to 

entertain a suit for partition of schedule “B” and schedule “C” 

property as Schedule B and Schedule C property falls under 

Kamrup (Rural) district. But Schedule A property is situated 

within this district and I have subject matter and territorial 

jurisdiction to decide the partition suit so far as the property at 

Tangla is concerned. The suit is thus maintainable only in so 

far as the schedule A property is concerned. 

 

20. Issue No: II: It is not in dispute that the suit properties 

originally belonged to Late Oti Ram Das. It is admitted that Oti 

Ram Das was the father in law of plaintiff No.1 and grand-

father of defendant numbered 2 & 3. This issue is decided 

accordingly. 

 

21. Issue Nos. III & IV: These two issues are inter-linked and 

for their decision, a thorough analysis of the evidence of the 

plaintiffs and defendants side is necessary.  
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22. As this Court has territorial jurisdiction only over the 

property at Tangla, I would now read the evidence of both 

sides limited so far they are to property marked in Schedule 

“A” situated at Tangla. 

 

23. Mamoni Das (PW1) has stated that she along with her two 

daughters have instituted this suit for partition of property 

and other reliefs. According to her the suit land described in 

schedule “A” measures 1 katha and 16 lechas and is 

covered by periodic patta No. 333, dag No. 910 of 

Dakuamouza in Tangla town. She has averred that the 

schedule A property belonged originally to her father in law 

Oti Ram Das and that   father in law and mother in law 

having died the property fell in the share of the three (3) 

sons including the husband of PW1. This witness would 

testify that the three plaintiffs being the legal heirs of Late 

Basanta Das are entitled to 1/3 (one- third) share in the 

schedule A property.To substantiate her claim PW1 has 

exhibited the jamabandi of the property marked as Exhibits 

4 and 5. 

 

24. At the end PW1 has denied that she entered in an 

agreement with the defendant for relinquishing her share in 

the property on consideration of Rs. 1,75,000/-(Rupees One 

Lakh and Seventy Five Thousand) only.  
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25. Plaintiff has examined Ikbal Hussain (PW2), Swapan Kr 

Bhatacharjee (PW3), Aparajita Bhatacharjee (PW4) and 

Binita Roy Das (PW5). These witnesses have stated in their 

affidavit that Oti Ram Das had a plot of land at Tangla 

which devolved upon to his three sons namely Balin Das, 

Basanta Das and Mukut Ch Das. The four PWs have further 

stated that on 26.05.2013 a mel was held in the residence 

of defendant No.1. PW2 PW3 PW4 have been categorical in 

their affidavit that they were present in that mel and that 

after long discussion both sides ( plaintiff and defendants 

1,2 & 3) agreed to divide the schedule “A” property. These 

witnesses have further stated that though an agreement 

was reached the defendant reneged on the promise and did 

not give the possession of 12 lechas of land to the plaintiffs 

and hence the plaintiffs have filed the present suit. PW5 

Binita Roy Das (PW5) has not expressly stated that she was 

present in the mel/bichar but from the tone and tenor of 

the affidavit, it appears that she claims to be present for 

she has described the event and stated that an agreement 

for division of the property was reached.  

 

26. In cross examination PW2, PW3, PW4 and PW5 have 

admitted that they were not present at the 

meeting/mel/bichar dated 26.05.2013. Thus the evidence of 

PW2, PW3, PW4 and PW5 loses steam on the material 

aspect. The other aspect of their deposition that the 

property is ancestral has not been contested.  
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27. Let me now study the cross examination portion of PW1. 

She has answered that Oti Ram Das had (7) seven 

daughters and they have been made a party in this suit. 

PW1 has admitted that on 11.11.2012 she wrote a 

document stating inter-alia that would relinquish her share 

in the Schedule A property if defendant 1, 2 and 3 pay her 

Rs. 1,75,000/- (Rupees One lakh and Seventy five 

thousand) within 5 months. PW1 remained consistent that 

no payment was received by her on 13.01.2013 from the 

defendant in terms of the agreement.  

 

28. Defendant claimed that money was paid in presence of two 

independent witnesses namely Ajoy Boro and 

KhanjanKalita. They were examined as defendant 

witnesses. For clarity in decision making I must put it in 

black and white that these two DWs have not supported the 

defendant’s assertion of payment of money to the plaintiff.  

 

29. Suffice it to point out here that after death of Basanta Das, 

his share devolved not only to Mamoni Das but to his two 

daughters. For a minor, the mother cannot enter into major 

financial transaction having wide ramification without 

permission of the District Judge. This is the mandate of the 

statute No permission of the District Judge was obtained.  
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30. In that view of the agreement the purported agreement 

dated 11.11.2012 exhibited by the defendant side through 

DW1 would, at the most, bind Mamoni Das and not his 

daughters.   

 

31. Before I read the defendant’s evidence, let me remind 

myself that the defendant’s case is based on three limbs: 

 

(a) The ancestral property belongs to 3 sons and 7 

daughters of Late Oti Ram Das. 

(b) The property at Tangla including the residential houses 

was constructed by Late Balin Das and only the wife and 

children of Balin Das can have right over the self-

constructed buildings. 

 

(c) Plaintiffs have executed an agreement dated 11.11.12 

and waived their right over the property on consideration of 

Rs 175,000/ The defendants have asserted that 

subsequently, the plaintiffs have received the payment of 

Rs 175,000/  

 

32. The question that confronts me is whether the defendants 

have been able to prove their pleadings. The defendant 

side has filed evidence of four witnesses. The witnesses 

examined as Mukut Ch. Das (DW1), Ajoy Boro (DW2) Ritom 

Das (DW3) & Khanjan Kalita (DW4).  
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33. The evidence of DW2 & DW4 was important for the defendant’s 

cause because in the written statement, it was specifically 

pleaded that Rs 175,000/ was paid by the defendants to the 

plaintiff numbered 1 in presence of these two persons i.e. in 

presence of Dw2 & DW4. But in the cross examination, DW2 and 

DW4 have taken a U turn and stated that they were not present 

and had not seen any payment of money from the defendant to 

the plaintiff. These two witnesses, while answering another 

question, stated that they had not properly read the affidavit 

before filing it in the Court and that on request of defendant 

Ritom Das, they had signed the affidavit.  

 

34. That leaves us with the evidence of the two defendants 

examined as DW1 and Dw3. Mukut Ch Das (DW1) is the 

defendant No.4 in the suit. In his affidavit he has stated that after 

the death of his father and mother the ancestral property 

devolved upon to the 3 (three) sons and 7 (Seven) daughters. 

DW3 also admitted that the property at Tangla fell in the share of 

the three (3) sons of Oti Ram Das.  He would further state that 

except the old house, the other houses on  schedule “A” property 

has been constructed by Balin Das from his self earned money 

and therefore the plaintiffs have no right over those self 

constructed houses. DW1 has further deposed that on 11.11.2012 

the plaintiff No.1 entered into an agreement with Defendants 

No.1 2 and 3 and agreed to waive her right over the property at 

Tangla in lieu of Rs 1,75,000/-(Rupees One Lakh and Seventy 

Thousand) only. He has gone on to state that on 13.01.2013 the 
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plaintiff No.1 accepted the agreed amount of Rs 1,75,000/-

(Rupees One lakh and Seventy Thousand) only and thereby 

relinquished their right over the property at Tangla.  

 

35. DW3 Ritom Das is the defendant No.3 in the instant suit and he 

would state that the RCC house on schedule A property was 

constructed by his deceased father Balin Das from his self 

acquired money and that the plaintiffs therefore can have no right 

over the RCC house. This witness has stated that on 11.11.12, an 

agreement was executed by the plaintiff No.1 and on 13.01.13, 

she received Rs 175,000/ and relinquished her claim over the 

property.  

 

36. In cross examination DW1 & DW3 have stated that after the 

death of his father the suit property at Tangla fell into the share 

of only the 3 (three) brothers. They admitted that only the names 

of three brothers were endorsed in the namjari record to the 

exclusion of the seven (7) daughters. The witnesses further 

admitted that daughters of Late Oti Ram Das are not interested 

to contest this case.  It has come out of the mouth of DW1 that 

parties are educated persons. He then admitted that on 

11.11.2012 the agreement between the parties was in writing. In 

that background this witness has failed to explain convincingly 

explain as to why on 13.01.13, no written document was 

executed showing receipt of money.  
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37. It is important to note that though DW1 & DW3 claimed that 

money was paid, no documentary evidence showing receipt of 

money has been exhibited before this Court. DW2 and DW4 have 

contradicted the version of these two defendants. Mr. Chetri, the 

defendant’s counsel argued that no money receipt was obtained 

as money was paid within the family. I find, in the facts of the 

present case that the argument deserves to be thrown to the 

winds. The relations between the plaintiffs and the defendants 

have been strained for a long-long time. So bad was their relation 

that plaintiffs shifted from the ancestral property to a rented 

accommodation. In that background, it does not appear 

convincing that when substantial money is paid and that too, 

when the money is paid for relinquishment of right over an 

immovable property, no money receipt would be obtained.  

 

38. The parties before me are educated. They live in a prosperous 

town. The relations between the parties have long been strained. 

The agreement between the parties was a written one. The 

burden is upon the defendants to prove payment of money. DW2 

and DW4 did not support the claim of payment of money. In that 

background, the defendants claim that they paid Rs 175,000/ but 

did not obtain money receipt fails to impress me and the 

defendants claim is far-fetched and liable to be rejected.  

 

39. Constructing the RCC house: DW1 and DW3 have stated in the 

affidavit that except one old house other houses including the 

RCC house has been constructed by the self acquired money of 
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Late Balin Das. But no independent witness has been examined to 

prove this aspect of the pleading. No document has been marked 

or exhibited to show expenditure of money by Balin Das alone in 

the construction of the house. Not even Income Tax return or 

Bank account details of Balin Das has been filed which could have 

perhaps indicated the financial capacity of Balin Das to 

independently construct the house. There is no credible evidence 

whatsoever about when exactly the house construction began 

and when it was completed. In that view of the matter, I hold 

that defendants have not been able to prove that Late Balin Das 

had alone constructed the RCC house.  

 

40. In the result, I hold and conclude that the suit property 

described in Schedule A is an ancestral property and that the 

plaintiffs have a right to share in that property. In view of the fact 

that the seven daughters have not staked any claim over the 

property, I hold that the three plaintiffs together are entitled to 

1/3rd (One-third) share in the property. These two issues are 

decided accordingly. 

 

41.  Issue No (V): The three plaintiffs together are entitled to 1/3rd 

share in Schedule A property. The Circle Officer is hereby 

appointed as the Commissioner who is directed to partition the 

property by metes and bound within 3 months from the date of 

receipt of the decree. Prepare a preliminary decree.    
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      ORDER 

The three plaintiffs together are entitled to 1/3rd share in 

Schedule A property. The Circle Officer is hereby appointed as the 

Commissioner and he is directed to partition the property by 

metes and bound within 3 months from the date of receipt of the 

decree. Prepare a preliminary decree within 15 days i.e. on or 

before 06.10.2015.   

Given under my hand and seal of this Court on this the 21st 

day of September 2015. 

 

          (R. Lal) 
  Civil Judge:Udalguri 
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    ANNEXURE 

PLAINTIFF SIDE: 

Number of Plaintiff witnesses examined:  

i. PW1 Mamoni Das 

ii. PW2 Ikbal Hussain 

iii. PW3 Swapam Kr Bhattacharji. 

iv. PW4 Aprajita Bhattacharji 

v. PW5 Binita Roy Das. 

 

Number of Plaintiff documents exhibited: 

i. Exhibit 1 certified copy of jamabandi 
ii. Exhibit 2 certified copy of jamabandi. 
iii. Exhibit 3 is the Revenue paying Receipt 
iv. Exhibit 4 certified copy of jamabandi  

 
DEFENDANT SIDE: 

 

Number of Defendant witnesses examined:  

i. DW1 Mukut Ch Das. 
ii. DW2 Ajoy Boro. 
iii. DW3 Ritom Das. 
iv. DW4 Khanjan Kalita 
 
Number of Defendant documents exhibited:  
 
i. Exhibit A is the amendment written statement.  

 

 

   (R Lal) 
   Civil Judge: Udalguri 

 
 

 


